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This Acquisition Letter (AL) is issued by the Director, Office of
Procurement, Assistance and Program Management, pursuant to a
delegation from the Secretary.
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DEAR TITLE

919.8 ' Contracting with the Small Business
Administration (the 8(a) Program)

919.805-2 Procedures

I. Purpose. To amend formal Source Evaluation Board (SEB) procedures
to exempt acquisitions under Section 8(a) of the Small Business Act from
the procedures.

II. Background. Section 8(b) of the Business Opportunity Development
Reform Act of 1988 provides for the use of competition in 8(a)
acquisitions when there is a reasonable expectation that at least two
8(a) firms are available to perform the work, and the work to be
performed exceeds $5 million, if for manufactured items, or $3 million
if for other types of work. The statute has been implemented by
regulations issued by the Small Business Administration at 13 CFR
124.311 and these have been further implemented at FAR 19.805.

II1. Guidance. Acquisitions conducted under Section 8(a) of the Small
Business Act are exempt from application of formal Source Evaluation
Board procedures.

IV. Effective Date. This Acquisition Letter is effective immediately
upon its release.

V. Expiration Date. This Acquisition Letter will expire 30 days
following the date of publication of an implementing final rule in the
Federal Register amending the DEAR.




(5) The contractor agrees to:

(i) Upon request, provide a report prior to the close-out of the
contract listing-all subject inventions or stating that there were none;

(11) Provide, upon request, a copy of the patent application,
filing date, serial number and title, patent number and issue date for any
subject invention in any country in which the contractor has applied for a
patent; and

(i41) Provide upon request but not more than annually, listings of
all subject inventions which were disclosed to DOE during the applicable

reporting period.
(g) Subcontracts.

(1} The contractor will include this clause, suitably modified to
identify the parties, in all subcontracts, regardiess of tier, for experimental,
developmental or research work to be performed by a small business firm or a
domestic nonprofit organization, The subcontractor will retain all rights
provided for the contractor in this clause, and the contractor will not, as part .
of the consideration for awarding the subcontract obtain rlghts in the
subcontractor's subject inventions,

(2) The contractor will include in all other subcontracts, regard1ess
of tier, for experimental, developmental, demonstration or research work the
patent rights clause of 41 CFR 9-9.107- 5(a) or 9-9.,107-6 as appropriate,
modified to identify the parties,

(3) In the case of subcontracts at any tier, when the prime award with
DOE was a contract (but not a grant or cooperative agreement) DOE, the
subcontractor, and the contractor agree that the mutual obligations of the
parties created by this clause constitute a contract between the subcontractor
and DOE with respect to those matters covered by this clause; provided however
that nothing in this paragraph is intended to confer any jurisdiction under the
Contract Disputes Act in connection with proceedings under paragraph (j) of th1s'

clause.
(h) Reporting on utilization of subject inventions.
The contractor agrees to submit on request periodic reports no .more

frequently than annually on the utilization of . a subject invention or on efforts
at obtaining such utilization that are being made by the contractor or. its

~licensees or assignees. Such reports shall include information regarding the

status of development, date of first commercial sale or use, gross royalties
received by the contractor, and such other data and information as DOE may
reasonably specify. The contractor also agrees to prov1de additional reports as
may be. requested by DOE in connection with any march-in proceeding undertaken by
DOE in accordance with paragraph (j) of this clause. As required by 35 U.S.C.
202(c)(5), DOE agrees it will not disclose such information to persons outside
the Government without permission of the contractor.




* [a5uno) juajed syl st asn915 SLyy 03 Bupje|as sd9rjew 4O SUOLIEILUNUWOD
404 30°3U00 J0 jupod [eajusd 300 syl *suopyedrunwwo) (i)

_ -(p)(xj ydeubeaed s;qi J0 sjusawaainbaa ayy A|3A13084)9
340w juowa |dwy 03 $da3S 3| QRUOSESJ 3P} PLNOD L403ILU4JUOD FY} 30yl SASO|ISLP

'MILASJ §,3043WW0) JO AURIIUIDS 3y} USUM 9I49UI0) 3O £4e3aud3§ 3y Y3ILM S3dL3oeud

40 *saunpadouad *saporjod Bupsusoy| syt 03 sabueyd ajerjobau [é;M 403 9B43U0D
au3 pue ‘sjuesi|dde ssaursng (ews Buipuaebaa suoisioap pue wed o4d Bupsuady|
$,4032042U02 Y} M3LASJ AeW 9J43WU0Y JO A4R3498S U3 3oy} $aube 4030RUFU0D
3Yl ‘JUBASMOH °*J03DRJUUOD 3YF JO UOLIAUISLDP 3y} 2B ag ||LM 3522 DdijLdads Aue

uL 9ouaJaaud e aAaLb 03 Jayjaym uoLsioep ayl CLesodoud ao ueid S3{. 3no. Adued
03 §$924n0Sd4 pue AjL|lqeded ay3 sey Wiy S$S3ULSNG ||BWS 343 FRY} PILSEIes OS|e
S} J03IBJ43UO0D 3Y3 30y} papiAoud fswdiy SSAULSNG | |BWS 30U LR JBY3 sjuestidde

. moay spesodoud 4o suejd Aue se uopjesp|dde pestydedd 03 UOLIUIAUL 3y} furag 03

KLayL| se Ayjenba Si *pajnioxa J1 “yYoLym uoljusaur ayy Bupzayaew uoy esodoud Jo

ueld e Sey WJL} SSIULSNG [ |BWS 3Y3 JPU} SBULWUILBP 40300U3U0D Iy} 1L uOljusaul

© 3230qns © BuULSUSIL| UIYM WJALJ SSAULSNG {[eWS © 03 dJuaudsaud e 3ALD | LM 3L jeyl

pue SWAly SSBULSNQ |[BWS SR Y} SUOLJUBAUL 3I3[QNs JO S3ISUBILL 3204330 03
SIULYSWNIALD BYJ JIPUN 9| GRUOSEAJ JR Y3} SIJ044d aaw (imM Al  (b)

pue fU0L3BINP3 JO YIJe3SDJ 31413UaL0S JO juoddns By3 J0F PIZL{LIN 3Q (LM
‘SuoljusAul 193(QNs O UOLJRUGSLULWPR 3Y] O} [RUSPLOUL (SJOJUSAUL 03 Sjuawfed

Buipn|ou}) sasuadxa Jo juswhed 4334® *SUOLIUIAUL 303(QNS 03 30adsad yYI|M
4030843U0D 3Y3 AG pIused awodup 40 $333{eA0d Aue 30 duejeq ayl (g)

‘01° 10% ¥42 (€ pue (3)202 “3°S°M SE

Y3 LM Souepuodde U} paubisse Sp uopjuaAul 3930qns Sy3 udym (s3etudoudde 34 swaap

300 USYM) S403UIAUL-09 FaAotdwe |vsapai Bulpn|duj ‘JOJUBAUL BYF YILM UOLIUSAUL
322fqNS © U0 Pajla|L0d SaL}|RAOJ AUBYS | |[IM 4030R43U0D Ayl (2)

_ £4030043U00 3y} Se
suojsiaoad swes syj 03 3oalqns ag | LM aaubLsse yans jey3 paplLaodd ‘suoljuaaul
40 juswsbeuew ayy suotjoung Kaewpad s3p JO duo se sey ydiym uoijeziuebJo



(4) Requests for extension of the time for disclosure to the Patent

Counsel, election, and filing, under subparagraphs (1), (2), and (3) may, at the
discretion of the Patent Counsel be granted.

(d) Conditions when the Government may obtain title.

The contractor will convey to the DOE, upon written request, title to
any subject invention:

(1) If the contractor fails to disclose or elect title to the subject
invention within the times specified in (c) above, or elects not to retain
title; provided that the DOE may only request title within 60 days after
learning of the failure of the contractor to disclose or elect within the
specified times;

(2) 1In those countries in which the contractor fails to file patent
applications within the times specified in (c) above; provided, however, that if
the contractor has filed a patent application in a country after the time ,
specified in {c) above prior to its receipt of the written request of the Patent
Counsel, the contractor shall continue to retain title in that country; or

(3) 1In any country in which the contractor decides not to ‘continue the
prosecution-of any application for, to pay the maintenance fees on, or defend in-
a reexamination or opposition proceeding on, a patent on a subject invention.

(e) Minimum rights to contractor and protection of the contractor right to
file.

(1} The contractor will retain a nonexclusive, royalty-free license
throughout the world in each subject invention to which the Government obtains
title except if ‘the contractor fails to disclose the subject jnvention within
the times specified in (c) above. The contractor's license extends to its
domestic 'subsidiaries and affiliates, if any, within the corporate structure of
which the contractor is a part and includes the right to grant sublicenses of
the same scope to the extent the contractor was legally obligated to do so at
the time the contract was awarded. The license is transferable only with the
approval of DOE except when transferred to the successor of the part of the
contractor's business to which the invention pertains.

(2) The contractor's domestic license may be revoked or modified by
DOE to the extent necessary to achieve expeditious practical application of the
subject invention pursiuant to an application for an exclusive license submitted
in accordance with applicable provisions at 37 CFR 404 and 10 CFR 781. "This
license will not be revoked in that field of use or the geographical areas in
which the contractor has achieved practical application and continues to make
the benefits of the invention reasonably accessible to the public. The license
in any foreign country may be revoked or modified at the discretion of DOE to
the extent the contractor, its licensees, or its domestic subsidiaries or
affiliates have failed to achieve practical application in that foreign country.
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produced in the performance of this contract. When claim to copyright is made,
the Contractor shall affix the applicable copyright notices of 17 U.S.C. 401 or
402 and acknowledgement of Government sponsorship (including contract number) to
the data when such data are delivered to the Government, as well as when the
data are published or deposited for registration as & published work in the U.S.
Copyright Office. For data other than computer software the Contractor grants
to the Government, and others acting on its behalf, a paid-up, nonexclusive,
irrevocable worldwide 1icense in such copyrighted data to reproduce, prepare
derivative works, distribute copies to the public, and perform publicly and .
display publicly, by or on behalf of the Government. For computer software, the
Contractor grants to the Government and others acting in its behalf, a paid-up
nonexclusive, irrevocable worldwide license in such copyrighted computer
software to reproduce, prepare derivative works, and perform publicly and
display publicly by or on behalf of the Government. '

(2) Dpata not first produced in the performance of this contract.

The Contractor shall not, without prior written permission of the Contracting
Officer, incorporate in data delivered under this contract any data not first
produced in the performance of this contract and which contains the copyright
notice of 17 U.S.C. 401 and 402, unless the Contractor fdentifies such data and
grants to the Government, or acquires on its behalf, a license of the same scope
as set forth in subparagraph (1) above; provided, however, that if such data are
computer software the Government shall acquire a copyright license as set forth
in subparagraph {g)(3) below if included in this contract or as otherwise may be
provided in a collateral agreement incorporated in or made part of this contract.

. (3) Removal of copyright notices. 'The Government agrees not to remove
any copyright notices placed on data pursuant to this paragraph (c); and to
include such notices on all reproductions of the data.

(d) Release, publication-and use of data. (1) The Contractor shall have
the right to use, release to others, reproduce, distribute, or publish any data
first produced or specifically used by the Contractor in the performance of this
contract, except to the extent such data may be subject to the Federal export
control or national security laws or regulations, or unless otherwise provided
below in this paragraph or expressiy set forth in this contract.

(2} The Contractor agrees that to the extent it receives or is given
access to data necessary for the performance of this contract which contain
restrictive markings, the Contractor shall treat the data in accordance with
such markings unless otherwise specifically authorized ‘in writing by the
Contracting Officer. ‘ :

(3) The Contractor agrees not to establish claim to copyright in
computer software first produced in the performance of this contract without
prior written permission of the Contracting Officer. When such permission is
granted, the Contracting Officer shall specify appropriate terms to assure
dissemination of the software. The Contractor shall promptly deliver to the
Contracting Officer or to the Patent Counsel designated by the Contracting




